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DETAILED A CTION 

1 . This communication is in response to applicant's communication in the application of 
Mistry et al. for the "Multi staged services policing" filed 08/22/2003. This application claims 
priority from provisional application 60/440,625 filed 01/17/2003. Claims 1-2, 4-5, 7-21 are 
pending in the application. 

2. The applicant should use this period for response to thoroughly and very closely proof 
read and review the whole of the application for correct correlation between reference numerals 
in the textual portion of the Specification and Drawings along with any minor spelling errors, 
general typographical errors, accuracy, assurance of proper use for Trademarks ™, and other 
legal symbols @, where required, and clarity of meaning in the Specification, Drawings, and 
specifically the claims (i.e., provide proper antecedent basis for "the" and "said" within each 
claim). Minor typographical errors could render a Patent unenforceable and so the applicant is 
strongly encouraged to aid in this endeavor. 

Drawings 

3. The drawings are objected to under 37 CFR 1 .83(a). The drawings must show every 
feature of the invention specified in the claims. Therefore, the "analyzing traffic units" must be 
shown or the feature(s) canceled from the claim(s). No new matter should be entered. Any 
structural detail that is essential for a proper understanding of the disclosed invention should be 
shown in the drawing. MPEP § 608.02(d). 

Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in reply to 
the Office action to avoid abandonment of the application. Any amended replacement drawing 
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sheet should include all of the figures appearing on the immediate prior version of the sheet, 
even if only one figure is being amended. The figure or figure number of an amended drawing 
should not be labeled as "amended." If a drawing figure is to be canceled, the appropriate figure 
must be removed from the replacement sheet, and where necessary, the remaining figures must 
be renumbered and appropriate changes made to the brief description of the several views of the 
drawings for consistency. Additional replacement sheets may be necessary to show the 
renumbering of the remaining figures. Each drawing sheet submitted after the filing date of an 
application must be labeled in the top margin as either "Replacement Sheet" or "New Sheet" 
pursuant to 37 CFR 1.121(d). If the changes are not accepted by the examiner, the applicant will 
be notified and informed of any required corrective action in the next Office action. The 
objection to the drawings will not be held in abeyance. 

Claim Objections 

4. Claims 1, 9, 13, 15, 19 are objected to because of the following informalities: The claim 
language in these claims are not clearly understood. The claims contain the phrase "adapted 
to" which is not a requirement that it is performed, therefore it renders the body of the claim 
moot. It has been held that the recitation that an element is "adapted to" perform a function is 
not a positive limitation but only requires the ability to so perform. It does not constitute a 
limitation in any patentable sense. In re Hutchison, 69 USPQ 138. Appropriate correction is 
required. 

Claim Rejections - 35 USC § 112, 1 st paragraph 

5. The following is a quotation of the first paragraph of 35 U.S.C. 1 12: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
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pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

Claims 10-12, 14, 16-18 are rejected under 35 U.S.C. 112, first paragraph, as containing 
subject matter which was not described in the specification in such a way as to reasonably 
convey to one skilled in the relevant art that the inventor(s), at the time the application was filed, 
had possession of the claimed invention. 

Regarding claims 10, 14, 16-17 the limitation "first policy, "second policy have no 
support in the original specification. 

Regarding claims 1 1-12, the limitation "analyzing, by the upstream services policer, said 
second traffic unit differently from the analyzing of the first traffic unit" has no support in the 
original specification. 

Regarding claim 1 8 the limitation "third policy" has no support in the original 
specification. 

Claim Rejections - 35 USC § 112, 2nd paragraph 

6. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

7. Claims 10-11 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

Claim 1 1 recites "said traffic unit" on line 1. There is no antecedent basis for this 
limitation in the claims. It is not clear whether this refers to the same "first traffic unit" or 
"second traffic unit". 
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Claim 16 recites "the first traffic unit" on line 2. There is no antecedent basis for this 
limitation in the claims. 

Claim 17 recites "the traffic unit" on line 3. It is not clear whether this refers to the same 
"first traffic unit" or "second traffic unit". 

Claim Rejections - 35 USC §101 

7. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

8. Claim 12 is rejected under 35 U.S.C. 101 as not falling within one of the four categories of 
invention. While the claims recite a series of steps or acts to be performed, a statutory "process" 
under 35 U.S.C. 101 must (1) be tied to another statutory category (such as a particular 
apparatus), or (2) transforms underlying subject matter (such as an article or material) to a 
different state or thing (Reference the May 15, 2008 memorandum issued by Deputy 
Commissioner for Patent Examining Policy, John J. Love, titled "clarification of 'process' under 
35 U.S.C101"). The instant claims neither transform underlying subject matter nor positively tie 
to another statutory category that accomplishes the claimed method steps, and therefore do not 
qualify as a statutory process. 

Claim 12 constitutes a machine within the meaning of § 101, however, it does not appear 
that applicant is seeking to patent an arrangement of mechanical elements which form a machine 
with intended functionality, instead and based on further analysis, it appears that applicant is 
seeking to patent the functionality of the service policer claimed in combination with the 
controller and memory of the machine. Claim 12 is direct to "a computer readable medium" 
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which is not supported by either a specific asserted utility or a well established utility. Claim 12 
merely defines "a computer readable storage medium" or "data record for storing instructions " 
capable of communicating with the controller and the memory, and is not directed to statutory 
subject matter. The claims appear to be nothing more than a signal not tangibly embodied in a 
manner so as to be executable and thus non-statutory for failing to be in one of the categories of 
invention. It's not tangibly embodies and non-functional descriptive material - data per se. 
Therefore, what applicant is attempting to claim as a computer program product or data record as 
is known in the art. The claim is actually drawn to non-functional descriptive material stored on 
a machine readable medium. The description given in the specification does not cure this 
problem. In practical terms, claims define non-statutory processes if they simply manipulate 
abstract ideas, e.g., a bid or a bubble hierarchy, without some claimed practical application, 
Schrader, 22 F.3d at 293-94, 30 USPQ2d at 1458-59; Warmerdam, 33 F.3d at 1360, 31 USPQ2d 
at 1759. Furthermore, the claimed computer readable medium limitation is not explicitly tied to 
the recited steps. Also, the claimed computer readable medium reads on non statutory 
embodiments of computer readable media drawn to waves or signals. As signals are not a 
tangible medium, the instant claims 20-25 do not recite a tangible result in a form that is useful 
to the user of the process. 

Claim 12 is also rejected under 35 U.S.C. 1 12, first paragraph. Specifically, since the 
claimed invention is not supported by either a specific asserted utility or a well established utility 
for the reasons set forth above, one skilled in the art clearly would not know how to use the 
claimed invention. 
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Claim Rejections - 35 USC §103 

9. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 102 of 
this title, if the differences between the subject matter sought to be patented and the prior art are such that the subject matter 
as a whole would have been obvious at the time the invention was made to a person having ordinary skill in the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner in which the invention was made. 

10. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1.56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

11. Claims 1-2, 10-11, 13-15, 19-21 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Galloway et al. (US#7, 155,502) in view of Ganti et al. (US#7,266,606). 

In so far, as understood with regarding claims 1-2 and 13-14, the references disclose a 
novel system and method for policing data traffic communications networks, according to the 
essential features of the claims. Galloway et al. (US#7, 155,502) discloses a packet policing 
system comprising: receiving a traffic unit (col. 6, lines 31-35; col. 11, lines 19-21); analyzing 
an application associated with said traffic unit (identification of traffic type (e.g., application, 
service, protocol) (col. 7, lines 56-59; col. 8, lines 14-40; col. 11, lines 25-35); processing based 
on the analyzing (enforcing policies based on traffic type) (col. 9, line 60-col. 10, line 14); 
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However, Galloway does not disclose expressly feedback received from the downstream 
service policer by the upstream service policer. In the same field of endeavor, Ganti et al. 
(US#7,266,606) teaches in Fig. 4 a block diagram illustrated the traffic flow diagram utilizing 
the feedback information. As seen in Fig. 4, Class CI traffic 24 enters a first policer 50 which 
marks traffic as either conforming or non-conforming according to rate Rl . The non-conforming 
traffic may be dropped right there, or may be left in the packet stream for the network to decide 
what to do with it at a later time. The traffic thus marked 52, and class C2 traffic 26 enters a 
second policer 54 which polices the combination of class C2 traffic 26 and conforming class CI 
traffic at R1+R2 (utilizing the feedback information Rl from the downstream service policer to 
cause the upstream service policer to modify analysis R1+R2 of further traffic units 
receiced)(See also Fig. 3; Col. 4, lines 1 1 plus and Col. 4, lines 60 plus). 

Regarding claims 4-8, the reliance on a commonly known standard such as the use of 
Layer 2 technologies like Frame relay and ATM cell in the manner claimed would have been 
obvious to the artisan as a matter of the design choice. The most common approach to handling 
these problems has been to use an Asynchronous Transfer Mode (ATM) virtual circuit (VC) for 
each subscriber and to set a limit on the VC. This is known as traffic provisioning on a per 
subscriber line basis. This is often accomplished using layer 2 technologies like Frame relay and 
ATM as amitted by the Applicant as prior art (See specification, page 2). There are a number of 
standards used in digital telecommunications, including TCP/IP, Ethernet, HDLC, ISDN, ATM, 
X.25, Frame Relay, Digital Data Service, FDDI (Fiber Distributed Data Interface), Tl, xDSL, 
Wireless, Cable Modems, and Satellite among others. Many of these standards employ different 
packet and/or frame formats. The term "frame" is often used in reference to encapsulated data at 
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OSI layer 2, including a destination address, control bits for flow control, the data or payload, 
and CRC (cyclic redundancy check) data for error checking. The term "packet" is often used in 
reference to encapsulated data at OSI layer 3. Furthermore, Referring to the Figure in 
Bonaventure (US#6,6 18,356), a data traffic policer POL is shown. The data traffic policer POL 
is preferred to be included in an ATM communication network on a data communication link L. 
The data communication link data transports packets i.e. ATM cells. The receiver REC receives 
the incoming data packets being transported over the common communication link L. Upon 
reception of a data packet, the receiver REC provides the information of the header part of this 
data packet i.e. ATM header to the first determiner DET1 and to the second determiner DET2 
(Col. 6, lines 23 plus). 

Regarding claims 10-11, they are method claims corresponding to the apparatus claims as 
discussed in paragraph above. Therefore, claims 10-1 1 are analyzed and rejected as previously 
discussed with respect to claims above. 

In so far, as understood with regarding claims 15, 19, Galloway and Ganti teach the 
invention substantially as claimed in claims 1 and 13 above. Ganti further teach wherein the 
upstream services policer is adapted to use the feedback from the downstream services policer to 
cause the upstream services policer to modify analysis of further traffic units received by the 
upstream services policer (Figs. 3-4; . 3; Col. 4, lines 1 1 plus and Col. 4, lines 60 plus). 

In so far, as understood with regarding claims 20, 21, Galloway and Ganti teach the 
invention substantially as claimed in claims 13-14 above. Ganti further teach wherein the 
downstream services policer affords a higher priority to traffic units received from the second 
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upstream services policer than to traffic units received from the fast upstream services policer 
(Fig. 3; Col. 4, lines 11 plus). 

One skilled in the art of communications would recognize the need for a novel system 
and method for services policing in data communications networks, and would apply Ganti's 
novel use of feedback information in cascaded policing system into Galloway's system and 
method for policing the flows of data stream of packets for bandwidth management. Therefore, 
It would have been obvious to a person of ordinary skill in the art at the time of the invention 
was made to apply Ganti's cascaded policing systems and methods into Galloway's methods 
apparatuses and systems facilitating distribution of updated traffic identification functionality to 
bandwidth management devices with the motivation being to provide a system and method for a 
multi staged services policing. 

Allowable Subject Matter 

10. Claims 9, 16-18 are objected to as being dependent upon the rejected base claims, but 
would be allowable if rewritten to overcome the rejection(s) under 35 U.S.C. 1 12, 1 st and 2nd 
paragraph, set forth in this Office action and to include all of the limitations of the base claim 
and any intervening claims. 

1 1 . The following is an examiner's statement of reasons for the indication of allowable 
subject matter: The closest prior art of record fails to disclose or suggest where the upstream 
services policer is a first upstream services policer and the multi-staged services policer further 
comprises a second upstream services policer adapted to transmit traffic units received at the 
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second upstream services policer to the downstream services policer based on an analysis 
specific to the second upstream services policer and wherein the downstream services policer 
affords a higher priority to traffic units received from the second upstream services policer than 
to traffic units received from the first upstream services policer, as specifically recited in the 
claims. 

12. Any comments considered necessary by applicant must be submitted no later than 
the payment of the issue fee and, to avoid processing delays, should preferably accompany the 
issue fee. Such submissions should be clearly labeled "Comments on Statement of Reasons for 
Allowance." 

Conclusion 

13. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. 

The Liu et al. (US#2008/0025218) is cited to show the method apparatus edge router and 
system for providing QoS guarantee. 

The Rawlins et al. (US#7,069,337) is cited to show the policy based synchronization of 
per class resources between routers in a data network. 

The Cheesman et al. (US#6,680,933) is cited to show the telecommunications switches 
and methods for their operation. 

The Trinh et al. (US#2008/0219160) is cited to show the programmable hardware based 
traffic policing. 

The Wilters et al. (US#6, 072,989) show the method to determine a scheduled rate value 
to be used in a policing algorithm and related policing device. 
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The Hoars et al. (US#7, 123,583) show the dual use rate policer and remarking logic. 
The Veres et al. (US#6,6 14,790) show the architecture for integrated services packet 
switched networks. 

The Seo (US#7,065,084) show the data structure for implementation of traffic 
engineering function in multiprotocol label switching system and storage medium for storing. 

The Zavalkovsky et al. (US#6, 822,940) show the method and apparatus for adapting 
enforcement of network quality of service policies based on feedback about the network 
conditions. 

21 . Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to M. Phan whose telephone number is (571) 272-3 149. The 
examiner can normally be reached on Mon - Fri from 6:00 to 3:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jay Patel, can be reached on (571) 272-2988. The fax phone number for the 
organization where this application or proceeding is assigned is (571) 273-8300. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is (571) 272-2600. 

22. Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status information for 
unpublished applications is available through Private PAIR only. For more information about 
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the PAIR system, see http://pair~direct.uspto.gov . Should you have any questions on access to 
the Private PAIR system, contact the Electronic Business Center (EBC) at toll free 1-866-217- 
9197. 



Mphan 
02/25/2009 
/Man Phan/ 

Primary Examiner, Art Unit 2419 



